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1. Capacity 
– Diminished Capacity

– Legal Capacity

– Presumption of Capacity

– Capacity in Guardianship/Conservatorship

– Advance Directive

2. Substituted Decision Making 
– Substituted Judgment

– Best Interests
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I. CAPACITY

“Capacity is the black hole of legal ethics.  Many 

questions find their way into the capacity category 

but few answers ever emerge.”

Diminished Capacity

Mild cognitive impairment (MCI) is a slight but 

noticeable decline in cognitive abilities, memory and 

thinking skills.  A person with MCI can have legal 

and clinical capacity.
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I. CAPACITY

Legal Capacity

– Incapacitated: means a condition in which a person’s ability 

to receive and evaluate information effectively or to 

communicate decisions is impaired to such an extent that 

the person presently lacks the capacity to meet the essential 

requirements for the person’s physical health or safety. 

“Meeting the essential requirements for physical health and 

safety” means those actions necessary to provide the health 

care, food, shelter, clothing, personal hygiene and other 

care without which serious physical injury or illness is 

likely to occur.  
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I. CAPACITY

Legal Capacity

– Financially Incapable: means a condition in which a person 

is unable to manage financial resources of the person 

effectively for reasons including, but not limited to mental 

illness, mental deficiency, physical illness or disability, 

chronic use of drugs or controlled substances, chronic 

intoxication, confinement, detention by a foreign power or 

disappearance. “Manage financial resources” means those 

actions necessary to obtain, administer and dispose of real 

and personal property, intangible property, business 

property, benefits and income.
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I. CAPACITY

Legal Capacity –Advance Directive

• Incapable: means that in the opinion of the court in a 

proceeding to appoint or confirm authority of a health care 

representative, or in the opinion of the principal’s attending 

physician, a principal lacks the ability to make and 

communicate health care decisions to health care providers, 

including communication through persons familiar with the 

principal’s manner of communicating if those persons are 

available. 

• Capable: means not incapable

6



I. CAPACITY

Presumption of Capacity

Oregon law presumes a person has capacity 

unless adjudged otherwise.

A dementia diagnosis does not mean the 

individual lacks the requisite capacity for a 

specific act.

Level of capacity required to perform a specific 

act covers a spectrum.
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I. CAPACITY

Capacity to Make Health Care Decisions
Presumption of capacity to give informed consent even if 

Guardian appointed. 

Requires ability to understand basic information and nature 

and consequences of authorizing treatment. 

Assumes patient is capable of understanding the risks of a 

proposed treatment and alternatives, and also of using that 

information in a rational decision-making process.

Physician must take in to account mental state/capabilities 

of patient when explaining treatment.
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I. CAPACITY

Capacity in Guardianship/Conservatorship 

Protective Proceedings

Guardianship:  Incapacitated means person’s 

ability to receive and evaluate information 

effectively or communicate decisions is impaired.

Cannot meet the essential requirement for person’s 

physical health or safety

Risk of serious physical injury or illness is likely
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I. CAPACITY

Capacity in Guardianship/Conservatorship 

Protective Proceedings

Conservatorship:  Financially incapable and has 

money or property requiring management or 

protection. Financially incapable means person is 

unable to manage financial resources effectively.

Protected person retains the right to act unless that 

right has been specifically restricted by the court. 

Protected person may still be able to execute a 

Will, change beneficiaries, exercise power of 

appointment.
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I. CAPACITY

Health Care Representative

Has the authority to make health care decisions if 

the principal cannot communicate his or her 

wishes regarding treatment.

If no health care representative or guardian, 

statutory hierarchy of persons who can make end 

of life choices if patient is terminally ill. 
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II. SUBSTITUTED DECISION MAKING

Substituted Judgment –

Standard to apply when the surrogate 

decision maker has specific knowledge of 

the patient's values and wishes pertaining to 

health care choices.
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II. SUBSTITUTED DECISION MAKING

Best Interests –

Standard to apply when the surrogate 

decision maker has no knowledge of the 

patient's values/wishes.

Decide on the outcome that would best 

promote the patient’s well-being.

What would a ‘reasonable person’ decide?
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